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cp ~~:File No: V2/5/GNR/2019-20 I n.2~ to {l.39-1
~ al1fu;r~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-018-19-20

fa Date :8/7/2019 urrfr ffl <#1"~ Date of Issue:

~ :IBT~l'cn{ 3WJtRf (allfu;r) am tfTfur

Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad
cl

Tf 3fCR 3WJ<Rf, ~~~. ;jjiP-l<Mict-111 ;jji~ctttlC'lll &RT urrfr ~ ~: 09/AC/ST/MEH/2018-19
f2it: 6/3/2019 x1 ~

0 Arising out of Order-in-Original: 09/AC/ST/MEH/2018-19, Date: 6/3/2019 Issued by:
Assistant Commissioner,CGST, Div:Mehsana, Gandhinagar Commissionerate,
Ahmedabad.

ti" 3IcftC'lc!klf c:cf >ITTfCITcft cpf ';'[11=f -qcf -q-fJT

Name & Address of the Appellant & Respondent

M/s. Surbhi Traders

al{ anf@z 3r@ am?gr sriis srra aar & it as gr om uf zqenRetf ft aarg m Fr 3tf@rt
at ar4ta zur ya)era area wg a var &t

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

0
\'l'Jffif mcim cpf~lff\JT~
Revision application to Government of India :

(1) a4hu ura zyca sf@Rzm, 1994 c#J" 'cTffi 3Rfl@ ~ 6@TT! Tf1;! mi a a i@ta Ir cv1" '31T-'clffi m
qr Tega irfr gaterv 3raga 'r Rra, la al, fad +iarea, rwa fart, at #ifrc, Rtra t
'l'f"cf'f , 'ffi-JG l=IT<f, ~~: 110001 cv1" <#1" "GIRi" ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufer <#1" 6Tfrr * TJ1lffi # sq ht ifarm f4ft arusrI zu r tarzu fh4ht rusrrraR rusmrma a ua g; mrf #, <TT fcpm~ <TT ~ # 'qffi" ag f8 ra i ur fat qvsrur 'ITT
l'!@ 6 ufaenhr gs{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(i) ad are fat lg zq qr j Ruff ma u mt m # faff i srzir zyen a nra qUra
zcs # R # ma j wit ana are ft#t rg aqfaff ea
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods whic ·0.-:sy,.,p,.J:c.~~ any
country or territory outside India.
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(1T) °llfG ~ <ITT 'l_fRfM fcp--q ~ 'lffiff cJ5 <ffITT" (~ m~ <ITT) ~ fc!R!T 1T"llT l=IIB "ITT I ~
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tT 3mll'r ~ cff1"~~ cJ5 'l_fRfM cJ5 ~ i3ll" ~ ~ l=fRf cff1" ~ i 3ITT" ~ 31ml i3fl" ~ 'clRT zcf
~ cJ5~ ~. 311frc;r cJ5 am trrfur cfr w:m -crx znr ara ii faa stfefr (i.2) 1998 tTRT 109 am~ fcp--q ~
it
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act
1998. I

(1) ~ ~ ~ (wfrc;r) Pilll-lJ<1C>1l 2001 cJ5 ~ 9 cJ5 3RflTTT FclAfcfee m~ ~-8 # at ufit i fa
~ q5 m 31ml~~"ff~ 1={ff[ q5100 ~-3lrnr zcr 311frc;r 31ml cff1- at-at 4fit a mersfam farm
uraR1 r# rr arr g. nl yrfhf a 3RflTTT 'clRT 35-~ #~ ~ cJ5 'l_fRfM cJ5 x-1Wf cJ5 W~ i't3TR-6~
cff1" m 'lfr tWl'r ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payme_nt of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Pfau 3marvrrui via+a mva q) aa a "ITT "ITT ffl 200/- tJfra 'l_fRfM cff1- ~ 3ITT"
"Gf"ITT xmr.=r xcnl1 ~~"ff 'GllRT "ITT "ITT 1000/- cff1" ffi :fIBR cff1" ~ I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac. 0
fr zycn, trqr re vi tarn 3r@hr nrznf@raw # ufa 3rate
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~ 3ffi<:r:r, 1944 cff1" 'clRT 35- uom/35-~ cJ5 3Tc'f1"@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

'3cm~~(l~ 2 (1) cl> B ~~ cJ5 3lcilTCJT cff1" wfrc;r, 3l1frc;rr cJ5 l=fflIB v#tr zyc, #3ta 5area

zgeas yiaa arfl#ht nrnf@raw (Rec) t 4fa &arr 9fer, ssrara i arr rife, a<mnf
arcrar, 3R!RcIT , .,-l(IJ-l&IG!l&, ~ 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ~~ ~ (3J1.l'rc;r) Pllll-!Jcjc{J, 2001 qfJ- 'clRT 6 m 3RflTTT m ~--~-3 # efa arc sager art@a ()
mrnf@er#oi at nu{ srftfrt fhy m mar a ufRjf Rea uei sq zen # in, ants #t l'fiTr 31R
wrrm ·rat uifarT; s Gargur a % cIT5f ~ 1000/- m~ M- 1 iinr zyca #t nit, an at l'fiTr
31R wrrm ·TIT u[if ; 5 Ga IT 50 cl4 I "ITT "ITT ~ 5000/- m~ 6'rfr I ii sar zyca #6t in, ans
cff1- lfilr 31R wrrm ·Tar u#far I, 50 Gal4 IT Rt unrr % a<i q; 10000/- <lfra ~ 6'rfr I cff1" m~
Rorer ""l1l'f "ff~ ~ ~ m xi1tf # "ff<itT #l Grat1 zu rr 3= ~{?.]lr[ m fcITT:fr ~ fllc!vJPlcfi a)-';[ m ~ cffl-
~ <ITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) af z 3mara{ g am?sii ar var sir i at r@a p sitar a frarTr jar sr "ff
fc!R!T wt Reg z en st gy 9 fa frar rat q)f<r "ff ffl # fg zrnferf 3rfl4tr nn@era al v s8ta
za €hr var at va 3mar fhr unar &l

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case m~y QCi ·_ · ed to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ~c.ENrR4( ~,(• 4 % ·o.rs gH • %
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(4) arnrcrzr zyear arffm 497o rem izi)fer at argq-+if feffRa fg 1firl 3ITTcR 'llT ~.
31ml 'll2Tifi~~~ cB" 31ml r)#t va uf q x<i.6.50 Tffi CpT zrzrcru zycan feae nr z)at
aRg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) za si ii@r ii at firaa Raii #st 3ITT" '1ft ~ ~ fcITTIT mmr % uIT m+rr ~. ~
arr gea ga hara ar9#hr mrn@ror (ar4ff@fe) fr, 1982 "If f¥ITTi % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flair area, kc]a ser area vi .ac11cfi-C 34ftz sf@etaswr ()aa) a ufr 3r@hai # a:rrnm #
~ ~ .=-- -"-.- .

hsc4ta sea e[ca 3@)~era, &&Rt arr 34n a 3iaafa Rada(in-) 3if@lferzra 2°y(2 #t
ziznr 29) fcis: e€.e.egg sitfat1 3#@)fGzr, 8&&g Rterra3iafa aara at aft rar#t

"'are&, arr fefar #rme a-f@rs #Gr 3farf #, aeraftssr Irr cfi" 3@d@' cmr cfi'l"~~
3rt@la±zr@ra#lswt a@razz
he-ta 3era grcavi tars as3iaifrzjrfavatraiifa gr@?

,3 2

(i) '4RT 11 ht a 3if fGeuiaa
(ii) crlz sat Rt t ar +a ffl
(iii) ~ clm filllJ.tlciJI cfi" fa:l<fcFf 6 cfi" 3@dTct ~m

37rtaera zrzfsrerrh9an@cal (i. 2) 3r@0fr, 2014 ks 3war?qfavt 3r4fa
Ile)art aserf@arreflrwrarc 3r5ff va 3r4lataraca@iztt
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amoun't
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0
(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute." ·

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.

Qci
cENTR
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ORDER-IN-APPEAL

This appeal has been filed by M/s Surbhi Traders, A-5, Ramakrishna Market,

Malgodown Road, Mehsana ( Now at 3/B, Hari Nagar Society, Near Simandhar

Temple, Highway Mehsana) [for short-'appellant] against Order-in-Original

No.09/AC/ST/Meh/2018-19 dated 06.03.2019 [for short- impugned order] passed

by the Assistant Commissioner of CGST, Gandhinagar Commissionerate [for short-

'adjudicating authority'].

2. Based on audit of records of the appellant, a show cause notice dated

01.01.2018 was issued to the appellant, alleging that they had issued bills/invoices

for Clearing & Forwarding charges, Loading & Unloading charges and Detention

charges amounting to Rs.10,00,336/- during financial year 2015-16, whereas while

filing ST-3 returns for the relevant periods, they shown only Rs.6,88,112/- only;

thus the appellant had shown taxable amount less by Rs.3,12,254/- in ST-3 returns

as compared to the bills/invoices issued during the relevant period. Accordingly, a

demand of Rs.45,277/- was raised with interest and imposition of penalty under

Section 76, 77 and 78 of Finance Act, 1994 (FA) in the said show cause notice. Vide

impugned order, the adjudicating authority has confirmed the allegations and

ordered for recovery of demand raised with interest and imposed penalty of

Rs.10,000/- under Section 77 and Rs.45,277/- under Section 78 of FA.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that the taxable amount of Rs.1,58,513/- in respect of certain bills/invoices issued

in the month of January 2015 to March 2015 is pertaining to the period of 2014-15

for which they had already deposited service tax; that an amount of taxable value

of Rs.1,48,335/-, pertains to invoice dated 31.03.2016 has been accounted for in

the books of account in the month of April 2016. Therefore, such value is required

to be deducted from total taxable value determined. They further submitted that

since total tax confirmed is sustainable, the penalty imposed is also not sustainable.

4. Personal hearing in the matter was held on 20.05.2019. Shri M.A.Patel,

Authorized Representatives appeared for the same and reiterated the grounds of

appeal. He explained the case and submitted that the adjudicating authority has

shown value of eight invoices wrongly and failed to match the details with ST-3

returns. He further requested to remand the case.

5. I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.

6. At the outset, I observe that the adjudicating authority has confirmed the

short payment of service tax amounting to Rs.45,277/- on the grounds that the

appellant had shown less taxable value of Rs.3,12,254/- during 2015-16 in ST-3

returns, as compared to the bills/invoices issued during that period. In the

0

0

impugned order, he has shown

contention. On other hand, the

invoices in support of above

bmitted that out of 48 invoices
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mentioned in the impugned order, 08 invoices pertains to 2014-15 and service tax
liability was discharged by them at the relevant period. They submitted details of

such invoices along with ST-3 return and payment details. On perusal of the same,
I find merit consideration in the contention of the appellant; that the invoices
involving taxable value of Rs.1,58,602/- mentioned at Sr.No.1 to 8 of impugned
order pertains to the year 2014-15 and the details of such taxable value and
service tax discharged appears to be reflected in the ST-3 returns during relevant
period. Further, the appellant has also submitted that an amount of taxable value

of Rs.1,48,335/-, pertains to invoice dated 31.03.2016 (mentioned at Sr.No.48 of.
impugned order) has been accounted for in the books of account in the month of
April 2016 and the said value is also deductable. In the circumstances, the demand

confirmed with interest and penalty imposed is not correct.

7. In view of above discussion, I feel that the matter needs to be verified again
by the adjudicating authority and the appellant is hereby directed to furnish all

0 details before the adjudicating authority. Therefore, I remand the case for fresh
decision by the adjudicating authority after allowing adequate principles of natural

justice.

8. In view of above, I allow the appeal by way remand. The appeal stands

disposed of in above terms. >g87.
amta,1)1$

Turi GTgad (3r4tar)
Date : .06.2019

0

Attested

.ass:k
Superintendent (Appeal),
Central Tax,Ahmedabad.

BY R.P.A.D

To
M/s Surbhi Traders,
A-5, Ramakrishna Market, Malgodown Road, Mehsana
(Now at 3/B, Hari Nagar Society, Near Simandhar Temple, Highway Mehsana)

Copy to:
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.
2. The Principal Commissioner, Central Tax, Gandhinagar.
3. The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar

4. The Assistant Commissioner, Mehsana Division.

5. Guard file.
6. P.A file.




